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 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

 

 
AMERICAN EAGLE PROTECTIVE 
SERVICES CORPORATION AND 
PARAGON SYSTEMS, INC., JOINT 
EMPLOYERS 

and 

UNITED GOVERNMENT SECURITY 
OFFICERS OF AMERICA, LOCAL 
034, AFFILIATED WITH UNITED 
GOVERNMENT SECURITY 
OFFICERS OF AMERICA 
INTERNATIONAL UNION 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 

CASE NO.: 05-CA-126739 

 

 

RESPONDENTS’ BRIEF IN RESPONSE TO THE BOARD’S APRIL 10, 2017  

NOTICE TO SHOW CAUSE 

 

American Eagle Protective Services Corporation (“AEPS”) and Paragon Systems, Inc., 

(“Paragon,” collectively “Respondents”) by and through undersigned counsel, pursuant to 

Sections 102.24 and 102.50 of the National Labor Relations Board’s (the “Board”) rules and 

regulations, hereby file their Response to the NLRB’s April 10, 2017, Order Transferring 

Proceeding to the Board and Notice to Show Cause (“Notice to Show Cause”). 

The Notice to Show Cause granted Counsel for the General Counsel’s (“CGC”) 

April 6, 2017, Motion to Transfer Case to and Continue Proceedings Before the Board for 

Summary Judgment (the “Motion for Summary Judgment”). The Board should deny summary 

judgment for the CGC and remand to an Administrative Law Judge as initially set in the NLRB’s 

February 28, 2017, Compliance Specification and Notice of Hearing (“Compliance 

Specification”) for the following four (4) reasons: (i) Respondents amended their Answer and, as 

noted there, Respondents have repeatedly identified errors in the NLRB’s calculation of 

monetary compensation due to the “Affected Employees” as set forth in the Compliance 
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Specification; (ii) the CGC failed to meet the Board’s procedural requirements to allow 

Respondents an opportunity to cure or otherwise respond to its Motion for Summary Judgment; 

(iii) the Administrative Law Judge’s September 22, 2015, Decision (“ALJ Decision”) does not 

count as a triggering event for purposes of disbursing or withdrawing 401k benefits; and (iv) 

transfer to the Board is inappropriate at this stage because genuine issues of material fact remain. 

I. Statement of Relevant Facts 

A. At all material times, AEPS, a corporation with an office and place of business in 

Austin, Texas, and Paragon, a corporation with an office and place of business in Herndon, 

Virginia, each are engaged in the business of providing security services to commercial and 

governmental entities, including at the United States Department of Agriculture (“USDA”) 

headquarters in Washington, D.C. Respondents admit that at all material times they were a joint 

employer engaged in commerce within the meaning of the National Labor Relations Act (the 

“Act”). 

B. In August of 2013, the USDA awarded AEPS a federal contract to provide guard 

services at the USDA Headquarters facility. AEPS subsequently awarded Paragon a subcontract 

in August 2013 to perform security work at the USDA Headquarters facility. 

C. Under the federal contract, AEPS was scheduled to take over operational control 

of the USDA Headquarters facility on October 28, 2013, replacing USEC, Inc. and USEC’s 

subcontractor Securiguard, Inc. 

D. United Government Security Officers of America, Local 034 (“Union”) was the 

certified bargaining representative for the protective service officers who worked for USEC and 

Securiguard prior to October 28, 2013. The Union had a collective bargaining agreement with 
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USEC and Securiguard effective for the time period covering October 1, 2011, through 

September 30, 2014 (“Predecessor CBA”). 

E. The Complaint alleges, and the Administrative Law Judge agreed, that 

Respondents were successors to USEC and Securiguard. 

F. When Respondents assumed operational control on October 28, 2013, there were 

a number of changes to the conditions of employment. The differing terms and conditions of 

employment were announced and implemented by Respondents without bargaining with the 

Union. 

G. After October 28, 2013, Respondents recognized the Union as the collective 

bargaining representative of the PSOs at the USDA building and bargained with the Union for a 

new collective bargaining agreement. Respondents and the Union reached a collective-

bargaining agreement on October 16, 2014, covering October 16, 2014, through 

October 27, 2017. 

H. On September 22, 2015, Administrative Law Judge Eric M. Fine issued the ALJ 

Decision where he determined that Respondents violated Section 8(a)(5) and (1) of the Act by, 

without bargaining with the Union, changing terms and conditions of employment. The crux of 

this case develops after these facts, specifically as to the appropriate remedy. That is, the 

Administrative Law Judge required Respondents to: 

pay the employees, as a lump-sum payment, the total amount of health and 

welfare contributions made on the employees’ behalf by Respondents to 

the employee’s 401(k) account between October 28, 2013 and October 16, 

2014. Respondents shall pay all costs, fees, and tax consequences 

associated with the withdrawal of these monies from employees’ 401(k) 

accounts. 

 

ALJ Decision, p. 71. This section of the ALJ’s Decision is the source of the present issues. 
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I. On November 4, 2015, the Board issued a Decision and Order adopting the ALJ’s 

Decision. 

J. On December 15, 2015, the case was moved to compliance proceedings. In as 

early as October 28, 2016, counsel for AEPS and the NLRB’s Compliance Officer (“Compliance 

Officer”) assigned to the case began exchanging communications related to the section of the 

ALJ Decision which addresses 401(k) withdrawals or disbursements. 

K. On February 28, 2017, the Regional Director for Region Five of the NLRB 

(“Region”) issued the Compliance Specification, setting an evidentiary hearing for 

May 25, 2017, attached as Exhibit A. 

L. On April 3, 2017, Respondents filed an Answer to the Compliance Specification. 

Three days later, on April 6, 2017, CGC moved for summary judgment and on April 10, 2017, 

the Board issued the Notice to Show Cause, instructing Respondents to demonstrate why CGC’s 

Motion should not be granted. 

M. On April 12, 2017, a mere six days after CGC’s Motion for Summary Judgment 

was filed, Respondents filed their Amended Answer, attached as Exhibit B. Respondents filed 

their Amended Answer in accordance with the NLRB’s Compliance Manual, which provides 

respondents with one week to amend their answer after being notified by the CGC of any alleged 

procedural deficiencies. See NLRB Compliance Manual, §10652. 

II. Law & Argument 

 

A. Standard 

The party opposing a notice to show cause order must demonstrate that there is a 

“genuine issue for hearing.” NLRB Rules and Regulations, § 102.24. This case involves such 

genuine issues and Respondents submit the following in support of their position. 
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1. Respondents have repeatedly identified errors in the NLRB’s calculation 

of monetary compensation due to the “Affected Employees” as identified 

in the Compliance Specification. 

 

The Board’s Compliance Manual states: 

The basic purpose of the compliance specification is to narrow 

proceedings to those compliance issues in dispute and to set forth clearly 

the compliance requirements of those disputed issues. 

 

NLRB’s Compliance Manual § 10648.1. Here, Respondents complied with nearly all of the 

directives included in the ALJ’s Decision, as conceded by the NLRB’s Fifth Region. See 

Compliance Specification, p. 2 (“Respondents have fully complied with all other affirmative 

obligations contained in the Board’s Decision, including, inter alia, making payments to 

employees for lunch breaks, uniform allowances, and shoe allowances”). Respondents, however, 

identified crucial issues with the ALJ’s Decision which required an alternate remedy because, as 

proposed and discussed in detail below, the ALJ’s Decision is inappropriate. Consistent with the 

Board’s procedural rules and guidelines, Respondents engaged in good-faith discussions with the 

Compliance Officer in an effort to explain its position and remedy the issues posed by the ALJ’s 

decision. 

In short, Respondents dispute that the Compliance Officer has properly calculated the 

remedy posed in the ALJ’s Decision. Respondents have repeatedly marshalled their evidence to 

the Compliance Officer, carefully outlining the issues with the ALJ’s Decision and the 

Compliance Officer’s interpretation of the same. Respondents’ position is summarized as 

follows: 

one part of that Decision could have a dire impact on the bargaining unit 

members represented by Local 34 of the United Government Security 

Officers of America (“the Local”).  Specifically, the Decision could result 

in very serious adverse federal income tax consequences for every 

member of the bargaining unit because it could cause the loss of the tax-

favored status currently enjoyed by the AEPS Corporation 401(k) Plan 
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(“the 401(k) Plan”), which is the primary retirement savings vehicle for 

bargaining unit members. 

See Exhibit C, October 24, 2016 – Email correspondence to Compliance Officer Heather 

Keough, submitting contribution list requested by Ms. Keough; see also Exhibit D, 

November 7, 2016 – Email correspondence to Compliance Officer Heather Keough, submitting 

supporting documentation; Exhibit E, January 27 and 30, 2016 – Email exchanges between 

counsel for Respondents and Compliance Officer Heather Keough addressing the calculation 

discrepancy. 

In summary and without restating all of the issues presently in front of the Board, the 

Compliance Officer and the CGC are fully aware of the dire legal consequences facing 

Respondents if they were forced to comply with the remedy being proposed by the Compliance 

Officer. Accordingly, the CGC’s request for Summary Judgment is disingenuous in stating that 

there are no true issues of material fact in dispute. Accordingly, summary judgment must be 

denied and this matter must be remanded in order to provide all of the involved parties the 

opportunity to present their respective positions and supporting evidence.  

a. If enforced as interpreted by the Compliance Officer, the ALJ’s Decision 

would affect all of Respondents’ employees. 

 

If enforced, the ALJ’s Decision would require Respondents’ to withdraw 401(k) 

contributions entered for all “Affected Employees” as defined in the Compliance Specification. 

Illustrating this short-sighted interpretation, strict compliance with the same would have serious 

implications on the Affected Employees and Respondents’ employees. As reiterated to the 

Compliance Officer, forcing withdrawal from the 401(k) Plan would have a prejudicial impact 

on respondents’ employees nationwide: 

If the Decision is interpreted as the Board currently interprets it, the 

401(k) Plan would be required to honor requests for lump sum 

distributions of the health and welfare allowance that was contributed by 
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the employer to the 401(k) Plan between October 28, 2013, and October 

16, 2014.  Under the Board’s interpretation of the Decision, it would be 

necessary to honor such a request even if the employee requesting the 

distribution does not yet meet the requirements to be eligible for a 

distribution under the current written terms of the 401(k) Plan.  Those 

terms generally prohibit non-hardship distributions to current employees 

under age 59½. 

 

Applicable law requires that the 401(k) Plan be administered in 

accordance with its written terms.  As noted above, the current terms of 

the 401(k) Plan prohibit non-hardship distributions to current employees 

under age 59½.  The reason for including this prohibition in the written 

terms of the 401(k) Plan is that a plan such as this one cannot satisfy 

applicable provision of the Internal Revenue Code unless this prohibition 

is explicitly included in the plan document. 

 

If the Decision is interpreted as the Board currently interprets it, i.e., so 

that the 401(k) Plan would be required to honor a non-hardship 

distribution request made by an employee under age 59½, then it would 

first be necessary to amend the plan document to allow for such 

distributions.  No other step would permit compliance with the provisions 

of applicable law that require a plan of this kind to be administered in 

accordance with its written terms. 

 

Exhibit C. The memorandum continues: 

Unfortunately, the instant such an amendment is adopted, the 401(k) Plan 

no longer will be in compliance with one of the provisions of the Internal 

Revenue Code that is essential to its current tax-favored status.  As noted 

above, it is absolutely essential to the tax-favored status of a plan of this 

kind that its plan document include language prohibiting non-hardship 

distributions to current employees who have not yet attained age 59½.  If 

the Decision is interpreted as the Board currently interprets it, the plan 

document must be amended to say the very opposite of what it is required 

to say to remain tax-favored.  Thus (to use the terminology of the Internal 

Revenue Code), the adoption of the amendment will cause the 401(k) Plan 

to lose its status as a “qualified” plan, i.e., a plan that satisfies the 

requirements for tax-favored status. 

 

When a plan loses its qualified status because it fails to include the 

prohibition against non-hardship distributions to current employees who 

have not yet reached age 59½, every participant in the plan is adversely 

affected.   This is so because, when a plan such as the 401(k) Plan loses its 

qualified status, the entire value of every participant’s vested account 

balance under the plan must be included in the participant’s gross income 

for federal income tax purposes. 
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In addition, when a plan such as this one loses its qualified status, the trust 

that holds the plan’s assets loses its tax-exempt status.  When the trust 

loses its tax-exempt status, it becomes subject to income tax on interest, 

dividends, realized capital gains, and contributions.  The trust therefore 

must pay federal income tax, and the tax reduces the participants’ 

accounts, thereby diminishing the participants’ retirement savings. 

 

Exhibit C. In addition to this detailed explanation, a memorandum further explaining the 

potential fallout from the Compliance Officer’s interpretation was submitted. See Exhibit F. 

Simply stated, this is not a case where the Compliance Officer was somehow unaware or 

unfamiliar with Respondents’ position. To this point, the NLRB’s Compliance Manual states: 

Section 102.56(b) of the Board’s Rules and Regulations provides that if 

the respondent disputes the accuracy of the backpay amount or the 

premises on which it is based as alleged in the compliance specification, 

its answer to the compliance specification shall specifically state the basis 

for the disagreement, setting forth in detail the respondent’s position as to 

applicable premises and furnishing appropriate alternative figures and 

amounts. General denials by the respondent to allegations regarding the 

calculation of backpay are not sufficient and do not comply with the 

requirements of Section 102.56(b) and (c) of the Rules and Regulations. 

Pursuant to a motion for summary judgment, the administrative law judge 

or the Board may deem these allegations to be admitted as true. 

 

NLRB Compliance Manual § 10652.2. This is a case where Respondents “dispute[] the accuracy 

of the backpay amount or the premises on which it is based as alleged in the compliance 

specification,” and have repeatedly communicated the same to the Compliance Officer. Again, 

any argument from the CGC that they were somehow unaware of the specifics of Respondents’ 

position is disingenuous. In addition, the rationale behind the pleading requirement set forth in 

NLRB’s rules and procedures is to avoid a “surprise” during the compliance specification 

hearing. Here, there is no such surprise because Respondents have repeatedly explained the basis 

of their objections. Accordingly, any effort to prevent Respondents from articulating their 
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challenge to the Compliance Officer’s interpretation of the ALJ’s Decision based on a procedural 

deficiency (which, in reality, did not exist) must be denied. 

2. The CGC failed to meet the Board’s procedural requirements which 

provide Respondents’ the opportunity to cure or otherwise respond to its 

Motion for Summary Judgment. 

The NLRB’s Compliance Manual specifically addresses the present scenario and 

instructs that the Region must afford Respondents an opportunity to amend their Answer. That is, 

when CGC argued that Respondents’ Answer was deficient, the Board’s Compliance Manual 

requires the following steps: 

Before filing either a motion with the Board or with the administrative law 

judge, the trial attorney should advise the respondent in writing that the 

answer is deficient and, following the procedures in Section 10652.1, 

allow the respondent a period of time, typically not to exceed 1 week, to 

file an amended answer. 

 

NLRB Compliance Manual, §10652. Here, rather than alert Respondents of its position that their 

Answer was deficient, the CGC filed a Motion for Summary Judgment, seeking transfer of the 

case to the Board. See Motion for Summary Judgment. Once notified of the CGC’s position, 

Respondents filed an Amended Answer within the time provided for by the very procedure used 

by the Board to seek Summary Judgment, and responded in detail to each allegation contained in 

the Compliance Specification. Simply put, the CGC cannot ignore its own procedural obligations 

to deprive Respondents of their own procedural right to cure the claimed deficiency. Summary 

judgment must therefore be denied. 

3. Compliance with the ALJ’s Decision as interpreted by the Region’s 

Compliance Officer would require Respondents to violate the governing 

IRS code: the ALJ’s Decision does not count as a qualifying event for 

purposes of a 401(k) hardship withdrawal. 

 

The Internal Revenue Service’s (“IRS”) code that governs 401(k) plans provides limited 

options for premature withdrawals or distributions from a 401(k) plan. Rather, the IRS states that 
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“A 401(k) plan may allow [an employee] to receive a hardship distribution because of an 

immediate and heavy financial need.” See https://www.irs.gov/retirement-plans/plan-participant-

employee/401k-resource-guide-plan-participants-general-distribution-rules. Notably absent from 

the withdrawals or distributions allowed by the IRS are orders or decisions issued by 

administrative law judges. That is, the IRS does not recognize an exception to its regulations 

which allows the enforcement of the ALJ’s Decision as interpreted by the Region’s Compliance 

Officer. Stated differently, the ALJ’s Decision is not a qualifying event for IRS purposes and 

requiring enforcement of the same would obligate Respondents to violate the Internal Revenue 

Code or eliminate the 401(k) plan’s current tax-preferred status. Namely, in order to comply with 

the ALJ’s Decision the third-party that administers Respondents’ 401(k) accounts would have to 

empty those accounts and, in turn, the entire 401(k) plan would be rendered invalid under the 

Internal Revenue Code. Overall, this would negatively impact every single employee of AEPS. 

4. Transfer to the Board is inappropriate because genuine issues of material 

fact remain. 

 

Respondent disagrees with CGC that transfer to the Board pursuant to Section 102.50 of 

the Board’s rules and regulations is appropriate in this case. There are genuine issues of material 

fact in this case that warrant a hearing. NLRB Rules and Regulations, § 102.24.  As reflected in 

the various electronic communications between Respondents and Board Compliance Officer, the 

ALJ’s Decision could have a severe impact on both bargaining unit and non-bargaining unit 

members because there are potential adverse tax consequences attached to the premature 

withdrawal or disbursement of 401(k) funds. As outlined above and the Respondents’ Amended 

Answer, genuine issues of material fact necessitate a hearing. 

The Board cannot rule on these factual issues without the need for a fact-finding hearing 

before an ALJ. See 29 C.F.R. § 102.35(a) (“It shall be the duty of the administrative law judge to 
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inquire fully into the facts as to whether the respondent has engaged in or is engaging in an 

unfair labor practice…as set forth in the complaint or amended complaint.”). Therefore, 

Summary Judgment should be denied and the matter remanded to a hearing. 

III. Conclusion 

For all of the foregoing reasons, Respondents submit that this matter should be remanded 

to a hearing before an Administrative Law Judge to allow the parties the opportunity to present 

the evidence supporting their respective positions. 

April 21, 2017 

Respectfully Submitted, 

 

OGLETREE, DEAKINS, NASH, SMOAK 

& STEWART, P.C. 

 

 

_/s John S. Bolesta __________________ 

John S. Bolesta 

1909 K Street, N.W., Suite 1000 

Washington, DC  20006 

Telephone: 202.877.0855 

Facsimile: 202.887.0866 

 

Counsel for Respondents 
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CERTIFICATE OF SERVICE 

This is to certify that on the 20th day of April, 2017, a .pdf copy of Respondents’ Brief in 

Response to Board’s April 10, 2017 Notice to Show Cause was filed through the NLRB E-Filing 

system and, in accordance with NLRB Rules and Regulations Section 102.114(i), served by 

certified mail, return receipt requested, to: 

 

National Labor Relations Board 

Gary Shinners 

Executive Secretary 

1099 14th Street, N.W. 

Washington, D.C. 20570 

 

Charles L. Posner 

Regional Director 

National Labor Relations Board, Region 5 

Bank of America Center – Tower II 

100 South Charles Street, Suite 600 

Baltimore, MD 21201 

 

Jeffrey Miller 

United Government Security Officers of America, 

Jointly with Locals 114, 127, 142, & 143 

8670 Wolff Court, Suite 210 

Westminster, CO 80031 

         
       _/s John S. Bolesta     
       John S. Bolesta 
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 UNITED STATES OF AMERICA 

 BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 REGION 5 
 

AMERICAN EAGLE PROTECTIVE SERVICES 

CORPORATION AND PARAGON SYSTEMS, 

INC., JOINT EMPLOYERS 

 

  Respondent, 

 

 and        Case No.: 5-CA-126739 

 

UNITED GOVERNMENT SECURITY OFFICERS 

OF AMERICA, LOCAL 034, AFFILIATED WITH 

UNITED GOVERNMENT SECURITY OFFICERS 

OF AMERICA INTERNATIONAL UNION 

 

  Charging Party. 

 

AMENDED ANSWER TO COMPLIANCE SPECIFICATION AND  

NOTICE OF HEARING 

 

 Pursuant to Sections 102.20 and 102.21 of the Board’s Rules and Regulations, 

Respondents amend their to answer the Compliance Specification and Notice of Hearing 

(“Compliance Specification”) filed by the National Labor Relations Board (“NLRB”) on 

February 28, 2017, issued in the above-captioned case.  Any allegations which are not herein 

specifically admitted, explained, or modified, are hereby denied. Otherwise, Respondents respond 

as follows: 

1. Upon information and belief, Respondents object to the allegations submitted in 

Paragraph 1 to the extent they imply that Respondents can circumvent federal income tax 

responsibilities and other obligations imposed by ERISA.  

2. Upon information and belief, Respondents admit the allegations contained therein. 

3. Respondents deny the allegations submitted in Paragraph 3 and object to the same to 

the extent it implies that Respondents can circumvent federal income tax responsibilities and other 
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obligations imposed by ERISA. Specifically, Respondents previously provided Heather Keough, 

Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the NLRB’s 

compliance calculations. That memorandum is attached here as Exhibit A, along with a spreadsheet 

detailing the basis for Respondents’ calculations, attached as Exhibit B, and a supplemental 

communication explaining the lag time between the NLRB’s calculations and Respondents’ 

spreadsheet, attached as Exhibit C. Specifically, Ms. Keough’s calculations, adopted by the 

Compliance Specification, take the position that the Affected Employees are entitled to monetary 

compensation without considering the federal income tax or ERISA implications of the proposed 

actions. 

4. Respondents deny the allegations submitted in Paragraph 4 and object to the same to 

the extent it implies that Respondents can circumvent federal income tax responsibilities and other 

obligations imposed by ERISA. Specifically, Respondents previously provided Heather Keough, 

Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the NLRB’s 

compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s calculations, 

adopted by the Compliance Specification, take the position that the Affected Employees are entitled 

to monetary compensation without considering the federal income tax or ERISA implications of the 

proposed actions. 

5.  (a) Respondents deny the allegations submitted in Paragraph 5(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 
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Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 5(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (c) Respondents deny the allegations submitted in Paragraph 5(c) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

6. Respondents deny the allegations submitted in Paragraph 6 and object to the same to 

the extent it implies that Respondents can circumvent federal income tax responsibilities and other 

obligations imposed by ERISA. Specifically, Respondents previously provided Heather Keough, 

Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the NLRB’s 

compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s calculations, 
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adopted by the Compliance Specification, take the position that the Affected Employees are entitled 

to monetary compensation without considering the federal income tax or ERISA implications of the 

proposed actions. 

7. Respondents deny the allegations submitted in Paragraph 7 and object to the same to 

the extent it implies that Respondents can circumvent federal income tax responsibilities and other 

obligations imposed by ERISA. Specifically, Respondents previously provided Heather Keough, 

Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the NLRB’s 

compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s calculations, 

adopted by the Compliance Specification, take the position that the Affected Employees are entitled 

to monetary compensation without considering the federal income tax or ERISA implications of the 

proposed actions. Further, the period of compliance in this case--while in two separate tax years--is 

less than one (1) calendar year as stipulated in Don Chavas, LLC, d/b/a Tortillas Don Chavas, 361 

NLRB No. 10 (2014). 

8. (a) Respondents deny the allegations submitted in Paragraph 8(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 8(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 
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and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. Further, respondent denies a tax calculation is 

necessary if ERISA does not allow a distribution as there will be no 2017 lump-sum payout. 

 (c) Respondents deny the allegations submitted in Paragraph 8(c) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. Respondent also objects to the proposed calculation 

as the NLRB has not specified how it has arrived at its conclusion, either through precedent or 

Board policy.   

9. (a) Respondents deny the allegations submitted in Paragraph 9(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 
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Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 9(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (c) Respondents deny the allegations submitted in Paragraph 9(c) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (d) Respondents deny the allegations submitted in Paragraph 9(e) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 
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calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (e) Respondents deny the allegations submitted in Paragraph 9(f) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (f) Respondents deny the allegations submitted in Paragraph 9(f) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

10. (a) Respondents deny the allegations submitted in Paragraph 10(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 
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NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 10(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (c) Respondents deny the allegations submitted in Paragraph 10(c) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (d) Respondents deny the allegations submitted in Paragraph 10(d) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 
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Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (e) Respondents deny the allegations submitted in Paragraph 10(e) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

11. (a) Respondents deny the allegations submitted in Paragraph 11(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 11(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 
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and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

12. (a) Respondents deny the allegations submitted in Paragraph 12(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 12(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 
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 (c) Respondents deny the allegations submitted in Paragraph 12(c) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

13. (a) Respondents deny the allegations submitted in Paragraph 13(a) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

 (b) Respondents deny the allegations submitted in Paragraph 12(b) and object to 

the same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 
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Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

14. Respondents deny the allegations submitted in Paragraph 12(b) and object to the 

same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

15. Respondents deny the allegations submitted in Paragraph 12(b) and object to the 

same to the extent it implies that Respondents can circumvent federal income tax responsibilities 

and other obligations imposed by ERISA. Specifically, Respondents previously provided Heather 

Keough, Compliance Officer of the NLRB, with a detailed memorandum addressing errors in the 

NLRB’s compliance calculations. See Exhibits A, B, and C. Specifically, Ms. Keough’s 

calculations, adopted by the Compliance Specification, take the position that the Affected 

Employees are entitled to monetary compensation without considering the federal income tax or 

ERISA implications of the proposed actions. 

16. Respondents respond to the unnumbered and unlettered paragraphs of the Complaint 

under the hearings “Answer Requirement” and “Notice of Hearing” by stating that these are 

informational paragraphs and do not require an admission or denial from Respondents. 
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Respondents further respond to each and every numbered, lettered, unnumbered and 

unlettered paragraph and subparagraph of the Compliance Specification by stating that any 

allegation not admitted specifically is denied specifically. 

FIRST DEFENSE 

Respondents deny that they engaged in or are engaging in any unfair labor practice in 

violation of the National Labor Relations Act (“NLRA”) as alleged in the underlying Complaint. 

SECOND DEFENSE 

To the extent any allegations were not made and expressly included in an unfair labor 

practice charge filed within six (6) months of the alleged violation, the allegations are time-barred 

by the applicable six-month statute of limitations. 

THIRD DEFENSE 

Respondents assert that full compliance with the Compliance Specification is impossible 

because making certain payments or contributions would require Respondents to violate federal 

law. 

FOURTH DEFENSE 

Any award of damages to individual employees as a result of this proceeding should be 

reduced due to the employees’ failure to mitigate their damages. 

FIFTH DEFENSE 

The NLRB has improperly calculated damages for Respondents’ alleged failure to provide 

retirement benefits. Under the NLRB’s calculation, the employees receive an unjust windfall that 

goes beyond the scope of permissible recovery under the NLRA. 
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SIXTH DEFENSE 

Respondents’ alleged actions constitute legally permissible activity within the meaning of 

the NLRA. 

SEVENTH DEFENSE 

Respondents will rely upon any and all proper defenses, affirmative or otherwise, 

lawfully available that may be disclosed by evidence and reserves the right to amend this 

Amended Answer to state such other affirmative and additional defenses or otherwise 

supplement this Amended Answer upon discovery of facts or evidence rendering such action 

appropriate.  

 

WHEREFORE, having fully answered the Compliance Specification, Respondents 

demand that the underlying Complaint be dismissed in its entirety and that the Board award 

Respondents its attorneys’ fees and such other relief as the Board finds just and proper. 

 Dated this 12th day of April, 2017. 

Respectfully submitted, 

  
By: _______________________________ 

Frank D. Davis 

Ogletree, Deakins, Nash, Smoak  

& Stewart, P.C. 

Preston Commons West 

8117 Preston Road, Suite 500 

Dallas, TX  75225 

214.987.3800 

214.987.3927 (Fax) 

 

ATTORNEYS FOR RESPONDENTS 
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CERTIFICATE OF SERVICE 

This is to certify that on the 12th day of April, 2017, a .pdf copy of Respondents’ 

Amended Answer to the Compliance Specification and Notice of Hearing was filed through the 

NLRB E-Filing system and, in accordance with NLRB Rules and Regulations Section 102.114(i), 

served by certified mail, return receipt requested, to: 

 

Charles L. Posner 

Regional Director 

National Labor Relations Board, Region 5 

Bank of America Center – Tower II 

100 South Charles Street, Suite 600 

Baltimore, MD 21201 

 

Jeffrey Miller 

United Government Security Officers of America, 

Jointly with Locals 114, 127, 142, & 143 

8670 Wolff Court, Suite 210 

Westminster, CO 80031 

         
             

       Frank D. Davis 
 
 

29455790.1 
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Memorandum

To: Heather Keough, Compliance Officer, National Labor Relations Board
From: Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
Date: November 4, 2016
Subject: General Explanation of Plan Qualification Matters

The Internal Revenue Code of 1986, as amended (“Code”), imposes a tax, to be assessed
annually, on the taxable income of individuals. Code § 1. Taxable income is defined as gross
income, minus various deductions allowed by particular sections within the Code. Code § 63. An
individual’s gross income for this purpose means all income, from whatever source derived,
including (but not limited to) compensation for services (including fees, commissions, fringe
benefits, and similar items). Code § 61. Thus, subject to a handful of exceptions, an employee
will have gross income in the calendar year in which he receives compensation. Code §§ 441,
451. Under the “constructive receipt” doctrine, amounts are includible in an employee’s gross
income for a year not only if received during that year, but also if made available to the
employee during that year. Treas. Reg. § 1.451-2(a).

For example, Treas. Reg. § 1.451-2(a) provides:

Income although not actually reduced to a taxpayer’s possession is constructively
received by him in the taxable year during which it is credited to his account, set
apart for him, or otherwise made available so that he may draw upon it at any
time, or so that he could have drawn upon it during the taxable year if notice of
intention to withdraw had been given.

Thus, compensation can be includible in an employee’s gross income for a taxable year even if
the employee does not actually receive the compensation in that taxable year. Treas. Reg. §
1.451-2(a). Of particular importance to what follows, if an employer puts funds in trust for the
benefit of the employee, the employee’s interest in the trust fund is includible in his or her
taxable income in the first taxable year in which the employee’s interest in the trust fund
becomes either transferable or is no longer subject to a substantial risk of forfeiture. Code §§
83(a) and 402(b)(1). A substantial risk of forfeiture exists where the employee’s right to full
enjoyment of the interest in the trust fund is conditioned upon the future performance of
substantial services by any individual. Treas. Reg. § 1.83-3(c). In such trusts, the lapse of the
substantial risk of forfeiture in the trust interests is referred to as “vesting.”

The Code includes some exceptions to the foregoing general rules. These exceptions provide for
either the exclusion of certain items of income from gross income or for postponing the taxable
year in which the items must be included in gross income. See, e.g. Code §§ 104-106 (excluding
from gross income coverage and benefits under an employer-provided self-insured group health
plan that meets certain formal and operational criteria); and Code § 83(a) (postponing the
inclusion in gross income of certain compensatory transfers of property that are not immediately
transferable and are subject to a substantial risk of forfeiture until the first taxable year of the
taxpayer in which “the rights of the person having the beneficial interest in such property are



transferable or are not subject to a substantial risk of forfeiture, whichever is applicable.”). An
exclusion from an employee’s gross income for a taxable year must be grounded in a statutory
exception, because an exclusion from income is a matter of legislative grace. Cf., e.g., C. I. R. v.
National Alfalfa Dehydrating & Milling Co., 417 U.S. 134, 149 (1974) (deduction from gross
income is a matter of legislative grace), citing New Colonial Ice Co. v. Helvering, 292 U. S.
435, 440 (1934). Moreover, statutory provisions for the exclusion of income are to be narrowly
construed. See C.I.R. v. Schleier, 515 U.S. 323, 328 (1995) (“We have also emphasized the
corollary to § 61(a)'s broad construction, namely, the ‘default rule of statutory interpretation that
exclusions from income must be narrowly construed.’”) (citations omitted). Finally, for a
statutory exclusion to apply, its conditions must be satisfied. Cf., e.g., Colonial Ice Co. v.
Helvering, 292 U. S. 435, 440 (1934).

The exceptions discussed below apply to employer-sponsored retirement plans, which are plans
intended primarily to provide “retirement,” i.e., post-employment income. See Code § 401(a)
and see also Treas. Reg. § 1.401-1(a)(2). If such a plan satisfies the requirements of Code §
401(a) both in form and operation (see, e.g. Treas. Reg. § 1.401-1(b)(3), Churchill, Ltd.
Employee Stock Ownership Plan & Trust v. Commissioner, T.C. Memo. 2012-300; Christy &
Swan Profit Sharing Plan v. Commissioner, T.C. Memo 2011-62; Hamlin Dev. Co. v.
Commissioner, T.C. Memo 1993-89), the plan is said to be “qualified.” Treas. Reg. § 1.401-0(b).
Further, the Employee Retirement Income Security Act of 1974, as amended (“ERISA”),
requires that every employee benefit plan, a term which includes plans that are qualified under
Code § 401(a), shall be established and maintained pursuant to a written instrument. ERISA §
402(a). Thus, where the qualification requirements of Code § 401(a) allow for variations in the
terms of a qualified plan, ERISA § 402(a) requires that the plan be administered in accordance
with the terms which were drafted to comply with Code § 401(a).

If the plan is qualified, then the employee generally is not required to treat his or her vested
interest under the plan as gross income until the year in which that interest is distributed. Code §
402(a). Moreover, if a plan meets the requirements of Code § 401(a), the trust that holds the
plan’s assets is exempt from the federal income tax imposed on trusts and thus is not subject to
taxation on any earnings on principal amounts in the trust Code § 501(a).

One type of qualified retirement plan is a plan that includes a qualified cash or deferred
arrangement (“CODA”), which allows an employee to elect to have the employer make
payments as contributions to the plan’s trust on behalf of the employee, or to the employee
directly in cash. Plans of this type commonly are referred to as 401(k) plans because they are
described in Code § 401(k). Under such a CODA, in order for the plan to maintain its qualified
status, amounts held in the plan’s trust which are attributable to employer contributions made
pursuant to the employee’s election are subject to significant distribution restrictions.
Specifically, such amounts may not be distributed to the participant or other beneficiaries earlier
than:

- The participant’s severance from employment, death or disability;
- The plan’s termination;
- If the terms of the plan so provide, on request on or after the participant’s attainment of

age 59 ½;



- If the terms of the plan so provide, on an application for a hardship distribution because
of the occurrence of certain hardship events; or

- Where applicable, on the earliest date permitted under the Qualified Reservist
Distribution rules.

Id. Further, such amounts cannot be distributable merely by reason of a stated period of
participation or the lapse of a fixed number of years. Id.

If a plan’s trust is not qualified, contributions to the trust by an employer are included in the
gross income of the employee in the employee’s taxable year in which the contributions vest.
Code § 402(b); Code § 83. Notably, this rule provides for income inclusion on the basis of
vesting even where the employee does not have a contemporaneous right to a distribution. For
example, consider the case of an employee with a right to payment of $1,000, payable on
termination of employment that vested in 2009. If the plan is not qualified, the employee will be
required to include the $1,000 interest under the plan in his or her gross income in 2009, even if
(as events transpire) the employee remains employed until 2016. Similarly, if a plan’s trust is
not qualified, the amount actually distributed or made available to distribute is taxable to the
distributee, in the taxable year in which it is distributed or made available. Code § 402(b)(2).

As noted above, if a retirement plan permits distributions of amounts contributed to the trust
pursuant to a CODA earlier than the earliest of one of the dates listed above, the plan and its trust
would no longer be qualified. As a result, employees are no longer able to defer compensation in
compliance with Code § 401(k), and thus all employee contributions are immediately includible
in the contributing employee’s gross income. Similarly, any vested employer contributions are
immediately includible in gross income. Finally, because a plan trust that is no longer qualified
under Code § 401(a) is no longer a tax-exempt entity under Code § 501(a), any earnings on
principal held within such trust are immediately taxable. Taken together, the tax consequences
that impact a plan trust upon disqualification of a plan can result in immediate taxation of around
60% of a plan trust’s assets.

The foregoing rules would have a severe impact on the employees covered under the AEPS
Corporation 401(k) Plan (the “Plan”).

AEPS Corporation (“Employer”) adopted the Plan using a CCH Incorporated, DBA
FTWILLIAM.COM Volume Submitter 401(K)/Profit Sharing Plan which is comprised of two
parts: a base plan document and an adoption agreement. Under this type of volume submitter
plan, an adopting employer such as the Employer selects options for the operation of its plan on a
template adoption agreement form. The options selected on the adoption agreement coordinate
with the provisions of the base plan document, which contains many of the additional provisions
and boilerplates necessary to ensure compliance with the Code and ERISA. While such volume
submitter adoption agreements allow an employer significant discretion and choice with respect
to its plan design, many parts of such volume submitter adoption agreements may not be changed
at all. Typically, these non-modifiable portions of the volume submitter adoption agreements are
pre-drafted to ensure compliance with the Code and ERISA. FTWILLIAM.COM offers a series
of base plan documents and adoption agreements, each of which is already pre-drafted to reflect



various design choices that an employer may prefer. The Plan utilizes the FTWILLIAM.COM
Basic Plan Document #P-02 and Adoption Agreement #002.

As required by the Code, the Plan only permits distributions of Participant Accounts in limited
circumstances. Therefore, as noted above, even though the Plan could be amended to permit
distributions in other circumstances without jeopardizing the Plan’s qualification under Code §
401(a), allowing such other distribution events without amending the current terms of the Plan
would result in disqualification.

The Adoption Agreement for the Plan allows for distributions upon the attainment of Normal
Retirement Age (which is age 65) in Section F.1a-c, and upon death in Section F.9. Although the
Adoption Agreement for the Plan specifically prohibits distributions upon attainment of an Early
Retirement Age in Section F.2, it does provide for three limited circumstances in which an active
employee may receive a distribution. The first, in Section G.3, is for certain Participant Hardship
events, and the second, in Section G.8b, permits a Participant to receive a distribution of his or
her Rollover Contribution Account at any time. The contents of a Participant’s Rollover
Contribution Account is limited to amounts that a Participant transferred, or “rolled-over”, to the
Plan from another qualified plan.

The third distribution event for active employees is the most relevant to the present issue. Section
G.5a of the Adoption Agreement for the Plan permits In-service withdrawals, but only after age
59-1/2. Section G.5a of the Adoption Agreement for the Plan permits such In-service
withdrawals from all of a Participant’s Accounts. While an employer is permitted to restrict In-
service withdrawals to only certain Plan Accounts (for example, a Plan Profit Sharing Account),
the Employer drafted the Plan to allow these In-service distributions from all Accounts.

Notably, if in Section G.5 the Employer had limited In-service withdrawals so that they could
only be made from a Participant’s Profit Sharing Contribution Account, the Employer would not
be required to limit such withdrawals to Participants who had attained age 59-1/2. However, as
currently drafted, in-service withdrawals are permitted from all Participant Accounts, including
Elective Deferrals, which makes the Plan subject to the age 59-1/2 distribution limitation.
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-----Original Message-----
From: Davis, Frank D.
Sent: Monday, October 24, 2016 6:25 AM
To: Heather.Keough@nlrb.gov
Cc: Christina, Tom; Davis, Frank D.
Subject: FW: AEPS 401(k) Plan Document and Summative Analysis

Ms. Keough:

As you request, I write enclose the AEPS 401K Plan document and to generally describe AEPS’s concerns as to the
Decision in the Matter of American Eagle Protective Services Corporation and Paragon Systems, Inc. and United
Government Security Officers of America, Local 034, No. 5-CA-126739 (NLRB), issued on September 22, 2015, by
Administrative Law Judge Eric M. Fine. As we have discussed, one part of that Decision could have a dire impact on the
bargaining unit members represented by Local 34 of the United Government Security Officers of America (“the Local”).
Specifically, the Decision could result in very serious adverse federal income tax consequences for every member of the
bargaining unit because it could cause the loss of the tax-favored status currently enjoyed by the AEPS Corporation
401(k) Plan (“the 401(k) Plan”), which is the primary retirement savings vehicle for bargaining unit members.

The specifics of the tax issues will be covered in a forthcoming memorandum from my colleague, Tom Christina. We
expect to get that memorandum to you very soon. Because I thought we would have this memorandum to you at the
end of last week, however, I took some time this morning to draft a brief summary of the tax issues, the reasons for our
concerns, and an invitation to cooperate with us to avoid serious adverse income tax consequences to the members of
this and other bargaining units that participate in the plan.

If the Decision is interpreted as the Board currently interprets it, the 401(k) Plan would be required to honor requests for
lump sum distributions of the health and welfare allowance that was contributed by the employer to the 401(k) Plan
between October 28, 2013, and October 16, 2014. Under the Board’s interpretation of the Decision, it would be
necessary to honor such a request even if the employee requesting the distribution does not yet meet the requirements
to be eligible for a distribution under the current written terms of the 401(k) Plan. Those terms generally prohibit non-
hardship distributions to current employees under age 59½.

Applicable law requires that the 401(k) Plan be administered in accordance with its written terms. As noted above, the
current terms of the 401(k) Plan prohibit non-hardship distributions to current employees under age 59½. The reason
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for including this prohibition in the written terms of the 401(k) Plan is that a plan such as this one cannot satisfy
applicable provision of the Internal Revenue Code unless this prohibition is explicitly included in the plan document.

If the Decision is interpreted as the Board currently interprets it, i.e., so that the 401(k) Plan would be required to honor
a non-hardship distribution request made by an employee under age 59½, then it would first be necessary to amend the
plan document to allow for such distributions. No other step would permit compliance with the provisions of applicable
law that require a plan of this kind to be administered in accordance with its written terms.

Unfortunately, the instant such an amendment is adopted, the 401(k) Plan no longer will be in compliance with one of
the provisions of the Internal Revenue Code that is essential to its current tax-favored status. As noted above, it is
absolutely essential to the tax-favored status of a plan of this kind that its plan document include language prohibiting
non-hardship distributions to current employees who have not yet attained age 59½. If the Decision is interpreted as
the Board currently interprets it, the plan document must be amended to say the very opposite of what it is required to
say to remain tax-favored. Thus (to use the terminology of the Internal Revenue Code), the adoption of the amendment
will cause the 401(k) Plan to lose its status as a “qualified” plan, i.e., a plan that satisfies the requirements for tax-
favored status.

When a plan loses its qualified status because it fails to include the prohibition against non-hardship distributions to
current employees who have not yet reached age 59½, every participant in the plan is adversely affected. This is so
because, when a plan such as the 401(k) Plan loses its qualified status, the entire value of every participant’s vested
account balance under the plan must be included in the participant’s gross income for federal income tax purposes.

In addition, when a plan such as this one loses its qualified status, the trust that holds the plan’s assets loses its tax-
exempt status. When the trust loses its tax-exempt status, it becomes subject to income tax on interest, dividends,
realized capital gains, and contributions. The trust therefore must pay federal income tax, and the tax reduces the
participants’ accounts, thereby diminishing the participants’ retirement savings.

Thus, you can see why we are concerned. As a result of the amendment required under the Board’s interpretation of
the Decision, every member of the bargaining unit will be required to pay federal income tax on the entire value of his or
her vested account balance under the 401(k) Plan, even if that balance is not payable until many years in the future.
This means that the bargaining unit members will need to reach into their own pockets to pay federal income tax on
amounts that they have not actually received (and might not receive for decades). Moreover, all contributions made to
the plan accounts of members of the bargaining unit now and in the future will be includible in their gross income in the
year the contribution is made – once again, without regard to when in the future those contributions become payable to
the plan participant. In addition, all interest, dividends, and realized capital gains in the participants’ accounts will be
taxable to the trust which holds the bargaining unit members’ retirement savings under the 401(k) Plan, now and in the
future, which will severely compromise the bargaining unit members’ ability to build up their account balances.

We recognize that the Decision provides that the employers will pay “all costs, fees, and tax consequences associated
with the withdrawal of these monies from employees’ 401(k) accounts.” We interpret this formulation to refer at most
only to penalties, surtaxes, interest, and other similar amounts above and beyond ordinary income tax itself. All of the
adverse tax consequences described above result directly and solely from the application of ordinary income tax to a
plan participant’s vested account balance and/or from the application of ordinary income tax to the plan’s trust. These
adverse tax consequences are exclusive of penalties, surtaxes, interest, and other such charges.

Even if the Board is inclined to disagree with our views on the scope of the phrase “all costs, fees, and tax
consequences,” the language of the Decision quoted in the previous paragraph certainly does not cover the adverse tax
consequences described in this letter because those consequences are not “associated with the withdrawal of these
monies from employees’ 401(k) accounts.” All of the adverse tax consequences described above will happen by
operation of law solely as the result of the amendment to the plan’s written terms, even if no member of the bargaining
unit (or any other bargaining unit member from another Local who also participate in the plan) actually elects to take a
withdrawal of the kind referred to in the Decision. Thus, the adverse tax consequences will fall on the bargaining unit
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members, not on the employer, and the adverse tax consequences will remain with every bargaining unit members of
every Local across the country.

Obviously, this is not the outcome the employer wants to see in this case. To the contrary, the employer established the
401(k) Plan in the hope that employees would use it to build up a retirement nest egg for themselves by taking
advantage of the provisions of the Internal Revenue Code that grant favorable tax treatment to qualified plans. Losing
the 401(k) Plan’s tax-favored status would frustrate the employer’s intention, which was to provide a vehicle for plan
participants to build up retirement savings on a tax-advantaged basis. The primary reason for the proposal set forth
below is to avoid a situation in which this unduly-complicated portion of the Decision is interpreted to cause
catastrophic tax consequences to the employer’s employees.

We think the looming tax and retirement savings catastrophe described above can be avoided if the Board and the Local
will cooperate with us in stipulating to a fair but much simpler remedy relating to the health and welfare allowance for
the period between October 28, 2013 and October 16, 2014. What we have in mind is something along the following
lines. First, the 401(k) Plan participants whose plan accounts were increased by contributions of health and welfare
allowances between October 28, 2013 and October 16, 2014, would be allowed to keep 100% of those contributions,
which would have to be maintained in the plan until a distribution event occurs. Specifically, the money would reside in
their 401(k) Plan accounts, where it continues to have the opportunity for tax-free growth, until it is distributed to the
individuals whose accounts received these contributions upon termination of employment, death, disability, a request
made on or after attaining age 59½, or as the result of a hardship distribution – i.e., the events that the Internal Revenue
Code permits as distribution events under tax-qualified plans. Second, those 401(k) Plan participants also will receive a
cash settlement amount payable to them directly by the employer. This cash settlement amount would be calculated to
minimize what otherwise would be a double payment. We have not completed our calculations for a proposed amount
right now but will have a proposal soon.

In sum, thank you for working with us. I realize that the tax law analysis pertaining to this case is complicated. For that
reason, I urge you to share Tom Christina’s explanation of the issue with knowledgeable people in your organization. As
you will see, Tom will include copies of the applicable Treasury Regulations, Revenue Rulings, and other authorities that
he cites in his written memorandum. Once we get you the memorandum and supporting authority, I suggest we have a
call to discuss how we can work together to achieve what I hope is a mutually-shared goal, namely sparing the
bargaining unit members the adverse tax consequences that would flow from the Board’s current interpretation of the
Decision.

Frank Davis
Ogletree Deakins
8117 Preston Road, Suite 500
Dallas, Texas 75225
(214) 987-3892 - Direct
(214) 987-3927 - Facsimile
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From: Davis, Frank D.
Sent: Friday, November 04, 2016 4:35 PM
To: Keough, Heather A.
Cc: Davis, Frank D.; Christina, Tom; Penkert, Eric D.
Subject: RE: American Eagle Protective Corp and Paragon Systems, Inc., Case 05-CA-126739

Heather,

I write to provide the information available to AEPS that you requested in your October 28, 2016 letter. In providing this
response, it is AEPS’s intent to supplement the large volume of information it has already provided to you in response to
your many requests. As to the numerous allegations in your letter alleging patience, “vague assertions,” and other
inflammatory accusations, AEPS denies each and every allegation.

In response to your request for “copies of all documents confirming the deposit of the 401(k) contributions made on
employees’ behalf during the period [sic] October 28, 2013, through October 16, 2014,” AEPS does not possess these
documents. As repeatedly explained during multiple telephone calls, the only information that AEPS can access is the
spreadsheet from the Transamerica Retirement Solutions (TRS) account link. We have provided that spreadsheet on
multiple occasions and attached it again to this email. In order to access the documents you claim you need, you will
have to get that information from employees directly or TRS by way of legal instrument. TRS will not release
information of that age solely upon AEPS’s request. One final point here. The ALJ’s order only requires AEPS to redirect
to employees “contributions [to the 401K] made on employees’ behalf … between October 28, 2013 and October 16,
2014.” Therefore, if you do not believe that any deposits were made, then there is no obligation to redirect
anything. Nothing is owed pursuant to the Order. In the alternative, if you believe the spreadsheet does not represent
the accurate amount, I’d be interested in seeing the evidence you have to the contrary.

As to the executed plan document, we have provided the document in multiple forms on several different
occasions. Attached to this email and for your convenience, however, please find another copy of the plan document.

The plan administrator is Tag Resources, LLC, 6322 Deane Hill Drive, Suite 201, Knoxville, TN 37919.

In response to your final paragraph and to emphasize the dangers of premature withdrawal (that we have vigorously
endeavored to express on multiple occasions using several different lawyers), please find a comprehensive
memorandum. We want to make sure you understand the dire consequences that early withdrawal of funds could have
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on each of the individual bargaining unit members who participate in the 401K nationwide should the labor board
compel the liquidation of funds from the 401K trust.

I trust this correspondence satisfies the demands of your October 28, 2016 letter.

Frank D. Davis | Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
8117 Preston Road, Suite 500 | Dallas, TX 75225 | Telephone: 214-987-3892 | Fax: 214-987-3927
frank.davis@ogletreedeakins.com | www.ogletreedeakins.com | Bio
*Board Certified - Labor and Employment Law - Texas Board of Legal Specialization

From: Keough, Heather A. [mailto:Heather.Keough@nlrb.gov]
Sent: Friday, October 28, 2016 11:13 AM
To: Davis, Frank D.; Jake Stone
Cc: Laura Hagan; Dowd, Tom
Subject: American Eagle Protective Corp and Paragon Systems, Inc., Case 05-CA-126739

Good Afternoon,

Please see the Region’s request for evidence related to this case.

Thanks,

Heather Keough
Compliance Officer
National Labor Relations Board, Region 5
Bank of America Center – Tower II
100 South Charles Street, Suite 600
Baltimore, MD 21201
Phone: (410) 962-2880
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From: Davis, Frank D.

Sent: Monday, January 30, 2017 1:54 PM

To: Keough, Heather A.

Cc: Christina, Tom; Davis, Frank D.

Subject: RE: American Eagle Protective Services and Paragon Systems, Inc., Case 05-CA-126739

Heather,

We’ve studied your spreadsheet and were able to figure out your problem. When deposits are made to a 401K plan,
there is a lag period. In this case, AEPS sent the money to the trustee, but it takes the trustee approximately 45 days to
make each contribution. Accordingly, your quarterly reports are off by one month. For example, the quarters in your
spreadsheet presumably went from January through March, April through June, July through September, and October
through December. With the lag, those quarterly reports cannot reconcile with AEPS’s deposits. Instead, you must shift
your quarterly analysis to coincide with the 45 day lag, e.g., December through February, March through May, June
through August, etc.

When you get to the end, your “1/2 quarter” calculation will likely be incorrect too because October should only count
for 17 days. Not half of the quarter, assuming you were using the October through December quarter system.

Once you re-do the calculation using the correct quarter method, you’ll see that the deposits align correctly. If you
would like more help evaluating the documents, please forward us the subpoenaed documents that you received from
the plan and we’ll help you with the reconciliation.

Frank

Frank D. Davis | Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
8117 Preston Road, Suite 500 | Dallas, TX 75225 | Telephone: 214-987-3892 | Fax: 214-987-3927
frank.davis@ogletreedeakins.com | www.ogletreedeakins.com | Bio
*Board Certified - Labor and Employment Law - Texas Board of Legal Specialization

From: Keough, Heather A. [mailto:Heather.Keough@nlrb.gov]
Sent: Friday, January 27, 2017 9:55 AM
To: Davis, Frank D.
Cc: Laura Hagan
Subject: American Eagle Protective Services and Paragon Systems, Inc., Case 05-CA-126739

Good Morning,

Around the end of December we received individual benefit statements from TransAmerica Retirement Solutions. I
spent most of January going through them, and we have several questions.

First, the contributions reflected on the individual benefit statements do not coincide with the amounts Respondent
maintains it deposited into each account. I compared the spreadsheet you previously sent multiple times, to the
amounts contributed for 4th quarter 2013 through 4th quarter 2014. On average the account contributions were $2000
less than the amounts Respondent maintains were deposited. Attached you’ll find my summary, by employee, of the
amount of health & welfare due, the amount of contributions made to the 401(k) account each quarter, and the
difference. These amounts should be paid to the employees promptly, as they are not in the 401(k) accounts no
difficulty exists in withdrawing the money.
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Additionally, the records illustrate several employees made withdrawals from their accounts, something Respondent has
insisted is not possible, unless a certain qualifying event occurs. I’d assume the individuals separated employment,
except that contributions continued to be made to the accounts after the withdrawals. A list of the individuals, the
quarter the withdrawal was made and the amount is attached so your client can check it against its own records.

Please have your client explain why withdrawals from the accounts for the outstanding amounts due is not possible, and
why the withdrawals made by the employees in my second attachment were permitted. The memo previously sent
discusses penalties for early distributions, however, we’ve been wondering why an employee cannot elect a withdrawal
of the money, with tax and penalties assessed. If the terms ’distribution’ and ‘withdrawal’ are synonymous in this
context, please state so. I’ve also asked before what documentation would be required to establish a hardship
withdrawal, but the memo doesn’t address this in any specifics. Your client is welcome to elaborate on its position on
that as well.

In the meantime, we will have to issue the specification so that we can at least liquidate the amount do while we wait
for additional explanation regarding Respondent’s position concerning withdrawal of the money.

Thanks,

Heather Keough
Compliance Officer
National Labor Relations Board, Region 5
Bank of America Center – Tower II
100 South Charles Street, Suite 600
Baltimore, MD 21201
Phone: (410) 962-2880

This transmission is intended only for the proper recipient(s). It is confidential and may contain attorney-client privileged information. If you are not the proper
recipient, please notify the sender immediately and delete this message. Any unauthorized review, copying, or use of this message is prohibited.
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Memorandum

To: Heather Keough, Compliance Officer, National Labor Relations Board
From: Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
Date: November 4, 2016
Subject: General Explanation of Plan Qualification Matters

The Internal Revenue Code of 1986, as amended (“Code”), imposes a tax, to be assessed
annually, on the taxable income of individuals. Code § 1. Taxable income is defined as gross
income, minus various deductions allowed by particular sections within the Code. Code § 63. An
individual’s gross income for this purpose means all income, from whatever source derived,
including (but not limited to) compensation for services (including fees, commissions, fringe
benefits, and similar items). Code § 61. Thus, subject to a handful of exceptions, an employee
will have gross income in the calendar year in which he receives compensation. Code §§ 441,
451. Under the “constructive receipt” doctrine, amounts are includible in an employee’s gross
income for a year not only if received during that year, but also if made available to the
employee during that year. Treas. Reg. § 1.451-2(a).

For example, Treas. Reg. § 1.451-2(a) provides:

Income although not actually reduced to a taxpayer’s possession is constructively
received by him in the taxable year during which it is credited to his account, set
apart for him, or otherwise made available so that he may draw upon it at any
time, or so that he could have drawn upon it during the taxable year if notice of
intention to withdraw had been given.

Thus, compensation can be includible in an employee’s gross income for a taxable year even if
the employee does not actually receive the compensation in that taxable year. Treas. Reg. §
1.451-2(a). Of particular importance to what follows, if an employer puts funds in trust for the
benefit of the employee, the employee’s interest in the trust fund is includible in his or her
taxable income in the first taxable year in which the employee’s interest in the trust fund
becomes either transferable or is no longer subject to a substantial risk of forfeiture. Code §§
83(a) and 402(b)(1). A substantial risk of forfeiture exists where the employee’s right to full
enjoyment of the interest in the trust fund is conditioned upon the future performance of
substantial services by any individual. Treas. Reg. § 1.83-3(c). In such trusts, the lapse of the
substantial risk of forfeiture in the trust interests is referred to as “vesting.”

The Code includes some exceptions to the foregoing general rules. These exceptions provide for
either the exclusion of certain items of income from gross income or for postponing the taxable
year in which the items must be included in gross income. See, e.g. Code §§ 104-106 (excluding
from gross income coverage and benefits under an employer-provided self-insured group health
plan that meets certain formal and operational criteria); and Code § 83(a) (postponing the
inclusion in gross income of certain compensatory transfers of property that are not immediately
transferable and are subject to a substantial risk of forfeiture until the first taxable year of the
taxpayer in which “the rights of the person having the beneficial interest in such property are



transferable or are not subject to a substantial risk of forfeiture, whichever is applicable.”). An
exclusion from an employee’s gross income for a taxable year must be grounded in a statutory
exception, because an exclusion from income is a matter of legislative grace. Cf., e.g., C. I. R. v.
National Alfalfa Dehydrating & Milling Co., 417 U.S. 134, 149 (1974) (deduction from gross
income is a matter of legislative grace), citing New Colonial Ice Co. v. Helvering, 292 U. S.
435, 440 (1934). Moreover, statutory provisions for the exclusion of income are to be narrowly
construed. See C.I.R. v. Schleier, 515 U.S. 323, 328 (1995) (“We have also emphasized the
corollary to § 61(a)'s broad construction, namely, the ‘default rule of statutory interpretation that
exclusions from income must be narrowly construed.’”) (citations omitted). Finally, for a
statutory exclusion to apply, its conditions must be satisfied. Cf., e.g., Colonial Ice Co. v.
Helvering, 292 U. S. 435, 440 (1934).

The exceptions discussed below apply to employer-sponsored retirement plans, which are plans
intended primarily to provide “retirement,” i.e., post-employment income. See Code § 401(a)
and see also Treas. Reg. § 1.401-1(a)(2). If such a plan satisfies the requirements of Code §
401(a) both in form and operation (see, e.g. Treas. Reg. § 1.401-1(b)(3), Churchill, Ltd.
Employee Stock Ownership Plan & Trust v. Commissioner, T.C. Memo. 2012-300; Christy &
Swan Profit Sharing Plan v. Commissioner, T.C. Memo 2011-62; Hamlin Dev. Co. v.
Commissioner, T.C. Memo 1993-89), the plan is said to be “qualified.” Treas. Reg. § 1.401-0(b).
Further, the Employee Retirement Income Security Act of 1974, as amended (“ERISA”),
requires that every employee benefit plan, a term which includes plans that are qualified under
Code § 401(a), shall be established and maintained pursuant to a written instrument. ERISA §
402(a). Thus, where the qualification requirements of Code § 401(a) allow for variations in the
terms of a qualified plan, ERISA § 402(a) requires that the plan be administered in accordance
with the terms which were drafted to comply with Code § 401(a).

If the plan is qualified, then the employee generally is not required to treat his or her vested
interest under the plan as gross income until the year in which that interest is distributed. Code §
402(a). Moreover, if a plan meets the requirements of Code § 401(a), the trust that holds the
plan’s assets is exempt from the federal income tax imposed on trusts and thus is not subject to
taxation on any earnings on principal amounts in the trust Code § 501(a).

One type of qualified retirement plan is a plan that includes a qualified cash or deferred
arrangement (“CODA”), which allows an employee to elect to have the employer make
payments as contributions to the plan’s trust on behalf of the employee, or to the employee
directly in cash. Plans of this type commonly are referred to as 401(k) plans because they are
described in Code § 401(k). Under such a CODA, in order for the plan to maintain its qualified
status, amounts held in the plan’s trust which are attributable to employer contributions made
pursuant to the employee’s election are subject to significant distribution restrictions.
Specifically, such amounts may not be distributed to the participant or other beneficiaries earlier
than:

- The participant’s severance from employment, death or disability;
- The plan’s termination;
- If the terms of the plan so provide, on request on or after the participant’s attainment of

age 59 ½;



- If the terms of the plan so provide, on an application for a hardship distribution because
of the occurrence of certain hardship events; or

- Where applicable, on the earliest date permitted under the Qualified Reservist
Distribution rules.

Id. Further, such amounts cannot be distributable merely by reason of a stated period of
participation or the lapse of a fixed number of years. Id.

If a plan’s trust is not qualified, contributions to the trust by an employer are included in the
gross income of the employee in the employee’s taxable year in which the contributions vest.
Code § 402(b); Code § 83. Notably, this rule provides for income inclusion on the basis of
vesting even where the employee does not have a contemporaneous right to a distribution. For
example, consider the case of an employee with a right to payment of $1,000, payable on
termination of employment that vested in 2009. If the plan is not qualified, the employee will be
required to include the $1,000 interest under the plan in his or her gross income in 2009, even if
(as events transpire) the employee remains employed until 2016. Similarly, if a plan’s trust is
not qualified, the amount actually distributed or made available to distribute is taxable to the
distributee, in the taxable year in which it is distributed or made available. Code § 402(b)(2).

As noted above, if a retirement plan permits distributions of amounts contributed to the trust
pursuant to a CODA earlier than the earliest of one of the dates listed above, the plan and its trust
would no longer be qualified. As a result, employees are no longer able to defer compensation in
compliance with Code § 401(k), and thus all employee contributions are immediately includible
in the contributing employee’s gross income. Similarly, any vested employer contributions are
immediately includible in gross income. Finally, because a plan trust that is no longer qualified
under Code § 401(a) is no longer a tax-exempt entity under Code § 501(a), any earnings on
principal held within such trust are immediately taxable. Taken together, the tax consequences
that impact a plan trust upon disqualification of a plan can result in immediate taxation of around
60% of a plan trust’s assets.

The foregoing rules would have a severe impact on the employees covered under the AEPS
Corporation 401(k) Plan (the “Plan”).

AEPS Corporation (“Employer”) adopted the Plan using a CCH Incorporated, DBA
FTWILLIAM.COM Volume Submitter 401(K)/Profit Sharing Plan which is comprised of two
parts: a base plan document and an adoption agreement. Under this type of volume submitter
plan, an adopting employer such as the Employer selects options for the operation of its plan on a
template adoption agreement form. The options selected on the adoption agreement coordinate
with the provisions of the base plan document, which contains many of the additional provisions
and boilerplates necessary to ensure compliance with the Code and ERISA. While such volume
submitter adoption agreements allow an employer significant discretion and choice with respect
to its plan design, many parts of such volume submitter adoption agreements may not be changed
at all. Typically, these non-modifiable portions of the volume submitter adoption agreements are
pre-drafted to ensure compliance with the Code and ERISA. FTWILLIAM.COM offers a series
of base plan documents and adoption agreements, each of which is already pre-drafted to reflect



various design choices that an employer may prefer. The Plan utilizes the FTWILLIAM.COM
Basic Plan Document #P-02 and Adoption Agreement #002.

As required by the Code, the Plan only permits distributions of Participant Accounts in limited
circumstances. Therefore, as noted above, even though the Plan could be amended to permit
distributions in other circumstances without jeopardizing the Plan’s qualification under Code §
401(a), allowing such other distribution events without amending the current terms of the Plan
would result in disqualification.

The Adoption Agreement for the Plan allows for distributions upon the attainment of Normal
Retirement Age (which is age 65) in Section F.1a-c, and upon death in Section F.9. Although the
Adoption Agreement for the Plan specifically prohibits distributions upon attainment of an Early
Retirement Age in Section F.2, it does provide for three limited circumstances in which an active
employee may receive a distribution. The first, in Section G.3, is for certain Participant Hardship
events, and the second, in Section G.8b, permits a Participant to receive a distribution of his or
her Rollover Contribution Account at any time. The contents of a Participant’s Rollover
Contribution Account is limited to amounts that a Participant transferred, or “rolled-over”, to the
Plan from another qualified plan.

The third distribution event for active employees is the most relevant to the present issue. Section
G.5a of the Adoption Agreement for the Plan permits In-service withdrawals, but only after age
59-1/2. Section G.5a of the Adoption Agreement for the Plan permits such In-service
withdrawals from all of a Participant’s Accounts. While an employer is permitted to restrict In-
service withdrawals to only certain Plan Accounts (for example, a Plan Profit Sharing Account),
the Employer drafted the Plan to allow these In-service distributions from all Accounts.

Notably, if in Section G.5 the Employer had limited In-service withdrawals so that they could
only be made from a Participant’s Profit Sharing Contribution Account, the Employer would not
be required to limit such withdrawals to Participants who had attained age 59-1/2. However, as
currently drafted, in-service withdrawals are permitted from all Participant Accounts, including
Elective Deferrals, which makes the Plan subject to the age 59-1/2 distribution limitation.


